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BRIEFINGNOTE 

 

While Hong Kong has recently enacted legislation to allow outcome related fee structures in relation to 

arbitration, and despite the fact that contingency fee arrangements are common in many jurisdictions around 

the world, such arrangements remain illegal in respect of Hong Kong litigation.  In BB v KO the Hong Kong 

court was asked to consider the validity of an arbitration award entered pursuant to an arbitration agreement 

in a lawyer's retainer agreement.  The engagement in question contained 1) a contingency fee arrangement 

and 2) concerned multiple pieces of cross-border litigation and included reference to litigation in Hong Kong.  

The application before the court was an application to set aside the arbitration award made in Chicago under 

Illinois law awarding the law firm USD50m in fees pursuant to a contingency fee arrangement.  One of the 

grounds for set aside was the fact that, although the principal litigation to be dealt with under the 

engagement was in the Nevada courts, there was reference to strategic advice in relation to Hong Kong 

litigation.  In exercising her discretion not to extend time the Hon Mimmie Chan J concluded that in 

examining whether or not a relationship offended the rules of champerty the totality of the facts must be 

examined to ask whether they pose a genuine risk to the court's processes. 

What are the practical implications of this case?  

In cross-border litigation, it is not unusual where the outcome of a litigation in a jurisdiction where 

contingency fee is legal is related to the outcome of another set of litigation in another jurisdiction where 

contingency fee is illegal.  
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When a firm decides to act in multiple jurisdictions and opt for a contingency fee arrangement, extra care 

must be taken to ensure that the principles of champerty and maintenance will not be offended. 

Nevertheless, just because an arrangement has the "savours" of champerty, does not mean that it will not be 

enforceable in Hong Kong. 

The Hong Kong court might find an engagement agreement champertous if it might tempt lawyers to conduct 

the Hong Kong litigation in a manner for their own personal gain, to inflame the damages, suppress 

evidence, suborn witnesses or otherwise undermine the ends of justice and the integrity of Hong Kong court 

process.  

Therefore, if a firm adopts a contingency fee arrangement in a cross-border dispute involving Hong Kong 

careful consideration will need to be given to the manner in which the Hong Kong litigation is dealt with, and 

whether instructing a separate local counsel avoiding a contingency fee for the Hong Kong dispute.  

What was the background? 

The contract in dispute is an engagement agreement entered into between BB (a US law firm) and KO (a 

businessman) (the "Agreement") under which BB would represent KO in a litigation in the State of Nevada 

(the "Nevada Litigation"). The Agreement also provided that: 

1 BB was not retained as lead counsel to represent KO in a connected litigation in Hong Kong but BB might 

provide "strategic advice" regarding that matter; 

2 BB was to charge a flat monthly fee of US $600,000, a trial fee of US $75,000 per day and a contingency 

fee which is one-third of: a) total amount recovered by all the defendants (the other two defendants being 

companies connected to KO) in the Nevada Litigation minus b) the value of a promissory note, the whole 

fee being capped at US$50 million. 

The other two defendants in the Nevada Litigation eventually recovered US $2.63 billion by way of settlement 

but KO refused to pay any fees. BB then commenced arbitration against KO in Chicago to recover fees. 

The tribunal issued an award (the "Award"), finding that BB was entitled to the contingency fee of US $50 

million. BB then obtained leave in Hong Kong court to enforce the Award (the "Enforcement Order"), 

entered judgment (the "Judgment"), obtained a charging order absolute and a garnishee order nisi against 

KO. 

KO applied to set aside the Enforcement Order and the Judgment. 

What did the court decide? 

The main point taken by KO was that the contingency fee arrangement under the Agreement related partly 

to litigation in Hong Kong such that the Arrangement was champertous and hence it would be contrary to 

public policy in Hong Kong to enforce the Award which was made on the basis of the arrangement.  

Counsel for BB put forwarded the argument that the contingency fee hinged not upon the Hong Kong 

litigation, if any, but was based on the outcome of the Nevada Litigation.  Therefore the arrangement was 

not champertous.  The Hong Kong Court was not required to make any decision on this argument  as KO had 

never adduced clear evidence as to what Hong Kong litigation was being conducted in connection with this 

agreement.  It was also not clear whether such litigation was only being contemplated or was actually in 

place and conducted by with BB's input. Without the necessary facts as to the Hong Kong litigation and the 

interaction (if any) between the Hong Kong litigation and Nevada Litigation, the Court simply could not 
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evaluate whether "there was a genuine risk to the integrity of the process of the Court in Hong Kong", being 

the test laid down in Unruh v Seeberger (2007) 10 HKCFAR 31.  

Despite the decision that the particular arrangement was not champertous, the Hong Kong Court left open 

the continuing possibility that if an arbitration award is made giving effect to a contingency fee arrangement, 

there may be room to challenge the enforcement if fees are directly or indirectly dependent on the outcome 

of Hong Kong litigation and if, on examining the totality of the facts, there is a genuine risk to the integrity of 

the court's processes. 

Case details 

• Court: High Court of HK 

• Judge: Mimmie Chan  

• Date of judgment: 17/10/2023 
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1 Stephenson Harwood is a law firm of over 1300 people worldwide, including 190 partners. Our people are 

committed to achieving the goals of our clients – listed and private companies, institutions and individuals. 

2 We assemble teams of bright thinkers to match our clients' needs and give the right advice from the right 

person at the right time. Dedicating the highest calibre of legal talent to overcome the most complex issues, 

we deliver pragmatic, expert advice that is set squarely in the real world.   

Our headquarters are in London, with eight offices across Asia, Europe and the Middle East. In addition, we 

have forged close ties with other high quality law firms. This diverse mix of expertise and culture results in a 

combination of deep local insight and the capability to provide a seamless international service.  

© Stephenson Harwood 2023. Any reference to Stephenson Harwood in this communication means Stephenson Harwood and/or its 

affiliated undertakings. Any reference to a partner is used to refer to a partner of Stephenson Harwood or a partner of Wei Tu Law Firm. 

The association between Stephenson Harwood and Wei Tu Law Firm is not in the form of a partnership or a legal person.  

 
Full details of Stephenson Harwood LLP and its affiliated undertakings can be found at www.shlegal.com/legal-notices. 

 

Information contained in this briefing is current as at the date of first publication and is for general information only. It is not intended to 

provide legal advice. 
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